COMPTHOLLER GENERAL COF THE UNITED STATES
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Moveaber 14, 1973

L]

Coamos Industries, Incorporatsd T
e/o Sullivan, Beauregard, Meyers & Clarkaon

80k Ring Building

1000 Eighteenth Etreel, NW,

Washington, D.C. 2003

Attention: Hanry G. Feauregard, Esquire
Gentlenens

In the letter of September 18, 1973, and prior correspondence,
you have protested aguinst the rejection of your propusal under
request ror proposals (RFP) lo, N0003n-73-R-C2AT(Q), iassued on
. January 17, 1973, by the Naval Electronic Bystems Cormand (NAVELEX),
Departmant of the Navy, for a quantity of VilF-FM (55 channel)
transceivera., TFor the ressons set forth below your protest is
denjed,

As background, contract K3, N00039-69-C-1504% for production of
& quantity of AN/ERC-3l4 units, a type ol maritime telephonic equip-
ment, was svarded to your firm on July 15, 1968, The NHavy advises
that the AN/SRC-3l was i:tended to mest the requirements of the
International Telecommunicatione Union, which allocates communi-
cation frequencies and prescribes uses thrreof, Bubsequent to
the uward of the contract for the AN/ERC-34 to your firm, Congress
enectod Puhlic Law R2-63, August &, 1971, which requires certain
categories of motor vessels operating on navigable waterways of
the United Btates to have & radiotelephone capability on the
navigational bridze and als) requires a listening watch, NAVELEX
" reviewed the AN/FRC-34 capabilities and deternined that this
equipment wolld meet the rcquirements of the statute., FHowever,
your contract with Nuvy for the AN/ERC-3lU was terminated for
default on August 11, 1972, Thereafter, the Navy felt that it was .
no longer feasible to use the Al/SRC-34 as the means of meeting \
the requiremsnts of Public lav R2-63, since it was specisl equip- '
pent requiring extensive lead tine for design and production. \
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" The Yavy therefore made a survey of availsbley commercial equip-

ment, vhich indicated that auch equipment might meet the essential
requirements of Public Law 92-€3,

As a rasult of these considerations NAVELEX issued the subject
RFP, which it felt was the most feasible and rapid means of comply-
ing with the statute and thereby minimiving the risk of collision,
The negotiation suthority used ms 10 U,8,C, 2304 (a)(2), which
provides for an exception tv the advertising requirements on the
basis of urgency, The solicitation called fof 300 transceivers for
Tiscal year 1973 under alternate A, and for 528 transicivers for
fiscal years 1973 and 1974, on a multi-year basis, under alternate
B. The RFP also provided that a sample of the equipment offered
mst be pubmitted to Navy for evaluation within 45 duys after
issuance of the rolicitation, RAVELEX has cdvised that Chis sample
requirexent was included to assire that the equipment would meet
its particular needs, In addition, offerors were r.ivised %o submit
descriptive literature and documentation to substantiate that the
equipnent offered met or exceedad ¢the minimum requirements of the
spocification, In the event that existing data was not available,
offerors vere required to describe in detail how the equipment.
offered would meet the requirements of the specification, Offerors
were also adviszed that proposals must address the areas of reliability,
maintaincbility, quality assurance, and electrical and environmental
performance levels, Each of theue areas was briefly described., In
addition, offerors were instructed that projosals were to include:
(1) any proposed modifications with an analysis of the eflect of such
modification on the performance of the equipment and required
Federal Communications Commissiop. (FCC) approvaly (2) an explanation
of any deviatione from tte requirements of the specification and
solicitation; (3) 4dentit{cation of areas wherein performance of thu
equiprent offerefl exceeded minimum sgpecified levels, with subatan-
tiating data; and (4) any factors considered during design of the
aquipment offered which would provide assurance that the provisionn
of the specification and solicitation would be met, Offerors were
advised that proposals would be svaluated for conformance with
requiremants of the specification and solicitation and for levels
of performance tnat were higher than the minimimg in the following
" areas, which were listed in the order of importancet

;;; MTBF Hours (predicted)
i
(5)

Vibration and shbek )
Spurious emissions :

Belectivity and Recelver '
Spurious respcnse

Maintainabiliity
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T™he RFP then provided details with respect to the minimum ipeciri-
cation level, an intermediate improvement level, and the highest
improvement level for, ssch of the above factors.

Bix proposals were received on Fedbruary 26, 1973, the closing
date for receipt of proposalc. Thise proposals vere evaluated Ly
the Navy and only the proposal from Canadian Commercial Corporation
vas considered acceptable. Whils ynu protested the rejection of
your proposal to our Office prior to award, Kavy determined that
the equipment was urgently required and an avard was made to Canadiun

Commercial on June 20, 1973, |

The first aspect of you:' protest concerns certain alleged
improprieties in the solicitation, You contend thai the mpecifi-
cations set forth in the RFP are a degradation of the specifica-
tions in your original contract for the AN/SRC-34, and that the
comsercial equipment offered ir reésponse to the specifications
in the solicitations doos not meet the Navy's requirements, You
have urged that the specifications were written around the equip~
ment of & particular manufziturer, You have asserted that the
channol 88 receive frequency rzquirement is a violation of the
"laws of this country”. In addition, you h“ave referred to para.
graph C,7 of Departuent of Defense (DOD) Directive 5000,1, dated
July 13, 1971, and contend that this procurement i{nvolves a non-
benaficial "change” to an slready developed system and {s therefore
contrary to the cited Dirvctive,

The alleged improprieties in the specification in the subject
RFF should have been apparert to you prior to the closing date for
receipt of proposals, Howevnur, you did not protest to our Office
until two months after the closing date for receipt of proposals,
at vhich time Navy had suvbstantially completed its evaluation of
the proposals., Bection 20,2(a) of our Inturim Bid Protest Pro-
csdures and Standards, 4 CFR 20,2(a), atates in pertinent part:

"&# & % Protests basad upon alleged
ispropricties in any typr o7 solicitation
vhick are apparent prior to bid opening or
the closing date for receipt of proposals
ahall be filed prinr to bid opening or the
closing date for receipt of proposals, * # #"

It is our vier that your protest sgainst the alleged impropricties

“ 4n the soliciiation is untimely and therefors is not for considera~-

tion at this time. B=177654, May &, 1973; B-177592, June 19, 1973,
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and B-176168, June 21, 1973, In any event, with respect to ymur
contention that the channel 82 frequency requirensent violates cer-
tain laws, the FCOC would be the pruper forua to consider that
contention, .

The second aspect of your protest concerny the rejectiosn of
Four propisal as unacceptable, In this resmrd, the contracting
officer deterained on the tasis of & technical ovaluation that'
your aroposal wvas materially deficient with reipsct to certain
information vhich wvas required by the RFP and devicient because
the equipoent sazple subnitted with your propisal failed the teat-
ing requirecants. Therefore, it was dotermined that your proposal
vag not within a coopetitive range for further consideration an?
discussion, The deflclencies get forth in the lavy's report en-
eoupassed the following:

"(1) the reliability prediction data,
(2) mafntrinablility prediction data, or (3)
qual.ty essurance information required by sube
paragraphe 1(c)(1), (2) and (3) rcspectively of
parasraph 13 /was nat provided/, Cosmos alpd
failed Lo provide information relutive to Voltane
Btanding Wave Ratio (VEWR), equipment tezperature
_ degradation limits, or as to whether the equipment,
wvould msef the mddulation acceptance tandwidth of
4 B, as required by subparazraph l(e)(Lk). Further,
contrary to the requirements of subparacraph 1(d),
Cosmos did not state how the equipment proposed
would be modified to mest channel 13 RI' pover
output raquirecents and additionally Cosmos yroe~
cteded to propose the wrong mnlificatism eoncerning
p the 'chamnel {3' receive requiremont by describing
hov their equipment would be altered t9 provide
& transait only capability instead.’

4

In rosponse, you assert that you were offering an A1/SRC-3L as
previcusly approved under your defaulted contract; that your proposal
referred to your "original” technical Eromu‘l. and data cantained
therein; that your proposal "tabulated” the differences between tle
current apecifications and the apreifications in your terminated
contracty that you offered to madify your equipment to> meet the RFY
apecifications; that such details as the relinbility prediction and

. waintainabllity hud alresdy besn subnitted to Mavyj and thut the

"M% channel eamhility” was & "trade-off" which cld have been
{ncorporate? ints vour gvsten,
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The deteraination of which firma are within a coupetitive range

is a matter »f administrative discre’;ion vhich will not be gueationed

by our Office unless'shown to be clearly arbitrary, In determining
vhich proposals are in a competitive range, the agency is entitled to
Judge the merits of the proposal as submitted and informational de-
ficiencies properly may be connidered in determining whether a pro-
posal wirrants further consideration, Whers a proposal is so materially
deficient that it could not be wmade acceptable except by major revi-
sions, there ia no raquiremant that dirsussions be hald with the
offeror, B-17A294, October 27, 19723 B-17h90k, April 1k, 1972,

In this case tha F7P set forth a requirement for various types
of information to be included in the technical prupoaal, The RFP
also gave details with respect to the evaluation criteria, fThe
deficiencies in the propusal you submitted hawva already been stated.
You have urged that the Navy ahould have considered information
that it already had in its possesaion which you furnished under
the AN/BRC-3li contract, The Navy reportedly had severa: files
which contained i{nformation furnished under the AN/S8RC~34 contract,
Your proposal only mads general references to information in the
Navy's posnessicn, Thase generkl references left it unclecr what
{nformation in the Navy's ponsession was t» be incorporated into
your proposal anA thus the Navy wculd have had 10 guess &g to your
fntentions, Bincs yoir praposal ae subtmitisd vas determined by the
Navy to be materially daficlient it was rejocted, Bused on our
reviev we cannot say that Nayy shused {ts Aiccretion in making <this

determination,

Moreover, it is reported by the Navy that your sample failed
during teating., The Nav:’ has repcrted that tho first sample you
submitted could not Le tested because nf certain difficulties asuch
as equelch control, a chanuel 2ndjcator mechanical problem and a
modulation deviation malac justment, B8ince the Navy was unable to
test or evaluate your uni{, the contracting officer notified you
of the dirficulties on Aypril 11, 1973, Thereafter, you substituted
a second pilece of squipment, The Navy found that your second sample
did not meet the specification requirements of at least 60 decibles
or the FCC ainimum requirement of 57 dscibles yoverning transmitter

_ spurious emissions. In addition, your equipment failsd to demonstrate
' compliance with minimum performance requirements relating to channel
recaive cepability, transmitter radio fiequency power ountput, and
au1io power output., The Navy ailvires that your unit completely
failed during vibration tests and that es a result of this failure
certain of tha other resuired tests could not be parformed,
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You quesiion vhether it was necessary for FAVELEX to test the
AN/ERC-3h since the Navy had spent two and one-half yeers on test-
ing the sane equipmint under your AN/ERC-34 contract and had already
approved it, You also point to 30 AN/GFRC=3k units which you have .
delivered to Litton Industries to furthsr substantiat) your position
that it was not necessary to test your units, You urge that the
Engineering Progress fummary from the Dafenss Contract Adainistrative
Bervices Repion (DCALR), a copy of which was furpished to ym, fure-
ther supports your position that the units you supplied to Litton
were coopliant with the specification yvequirements for transaitter
spurious emisaions, as well as in other respects, You contend that
the failure of your sample resulted from a short in the audio

power which was fua to & faulty test procedure used by the Navy's
test personnal and while this may have beer inadvertent, it never-
theless caused your unit %o fail the tests to which it was sub-
Jected, You have advised that upon examination of the test unit
returned to you by the havy, you found that the unit was in o damaged
condition, You advise further that by repiscinrg the power supply
module you were able to reatore the unit to an acceptable perfors
mance level, You contest the Navy's statemsent that your systew aid
not have a "channel A8 receive capability'. You state that this is
attributable to the new specification which get up a channel 88
receive capability on & different band but that the Navy knew where
to locate the receive frequency for chennel 0} on the AN/ERC=3h,
¥inally you question why the Navy did not contact you concerning

the difficulties encountered in tasting yowr unit,

L]

It 13 the Navy's viewv that sample teating wvas necessary. Re-~
garding the approval of the first article under your defaulted
contract the liavy has advised that this wvas a conditional approval
. ané that there were specification waivers in a nurber of areazs.
¥With vegard to your perforcance under the Litton eontract, the
Favy points to the DCASR's Enzineering Frogress Suwmary, which
stated that your progress was unsatiafactory. Also, there was
a question whether Littoi's acceptance of your units would suffice
for the Navy's purpores, The lNavy has disputed your conclusion
that the teating of your sample was faulty, based on its review :
;of the facts and circunstances, and denies that its testing pro-
cedures contributed to the failure o your test sample, W¥Ws2 have
no legal cbjection to requiring presward sazples in negotiated
. procuremants if it is hecessary to restrict the awvard to those
offerors whose products have passed prescridbed testa. Beo
B-165685(1), July 24, 1969, Bince the ¥avy wes procuring off=

. .the-shelf commercial equipment on an urgent basis, we belicve the

. [ ]
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» Sample requirament wms reasznables, With regard to ths contertion
that testing of your sample ghould have been wrived, the record
Joes not in our view estahlish that the items previously supplied
either under your defaulted contract or to Litton would Justify
owr Office in taking exception to Navy's determination to requira
you to furpiesh a sample, Concerping the ausertion that the Navy's
tasting of your unit was faulty, the record is far from clear as
to vhather vour sample failed because of an inherent defect or
because of the llayy's test procedures, Therefore, there is no
basis for our Office to queation a determination which is pri-
marily withir tha cognizance of the Navy's technical peraonnel,

¥eo have held that the automatio exelusion from negotiation
o? an offeror on the btasis of a failure of a preaward sample
withovt i{dentifying the causes thereosf or without consideration
of compatitive rangze i{g inconsistent with 19 U,8,C, 23ck(g),
and applicable regulations, B-168071, April 2, 1971, However,
in the instant case, the unacceptability of yvur proposal was not
based only on the failure of your sample, but on the material
deficiencies in your proposal referrad to above, Thersfore,
wo cannot say that further Aiacussion relating to the failures
in your sazple wag required in thie case,

You have aleo asserted that the avaluation was inconsistent
with the recommendations in B~17821L, May 21, 1973, a Rerort to
Congreas entitled "Ways to lMake Greater Use of the Life Cycle
Costing Acquistition Technique ip POD", 1In this rcsard, you
refer to possible coat savings deriving from spare parts and sofi-
ware support for the Al/SRC-3% as compared to commercial equipment.

. With rospect to life cycle costing, the Navy has atvised
that it aid not have sufficient information to make such an eval-
uation in this procurement sincs your eguipment had not toen
introduced into the Government's inventory, Further, the Favy
adrises that the imminent effective date af Public Law 92-63 and
the collimica harards resulting from navigation without bridge
to bridge communication made life cycle cost consideratiors
inappropriate in this caes. We do not nave any basis tor Jdis-
agreeing with the Navy's conclusions i{n this regard.

Tinally, you have also raised & nunber of contentions ccn-
cerning the dofault termination of your AN/SKC-34 contract.
We have no commant wiih reaspect to these contentiona since
this xatter ig not within the ccgnizance of this Office end is
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. presently the rubject of an appeal befors the Armed Bervices

Board of Contract Appeals;
, ‘ : Blnc;raly youra,

T ~ Paul G, Dembling

For the Comptroller General .
of the United Gtates:
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